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Chapter 15: Public policy and workers’ rights
In all democracies, employees have won new rights at the expense of employers over the past century.  Though some cooperative and enlightened employers freely embrace many employee rights, it is public policy that gives these rights their bite.

This chapter looks first at the legal framework basis for labor relations in the United EMPLOYMENT AT WILL.  It also discusses how changing interpretations of the law, plus the passage of new laws by legislatures, gradually ate away at owners’ and managers’ power. 

EMPLOYMENT AT WILL: TRADITIONAL AMERICAN EMPLOYMENT LAW

In the United States employer-employee rights are governed by a body of common law called “agency.”  The central precept in agency is employment at will.  The employment-at-will doctrine holds that …

· the employer can set the terms and conditions of the job.

· The agreement between employer and employee is voluntary.  Either party can end the agreement at any time

In its original form, even basic constitutional safeguards, like the right to due process or to free speech, do not apply at the workplace.

Critics of this doctrine note that it favors employers.  Supervisors and subordinates do not come to the workplace as equals.  Their relationship is asymmetric, at least when unemployment is high.

In contrast to the employment at will doctrine, in Continental Europe’s the employer – employee relationship was been view more as “tutelage,” a carryover from medieval practices.  Employers had obligations that protected their workers’ jobs.  On their side, workers had reciprocal obligations that constrained their liberty to move from post to post.
Limits on the employment-at-will doctrine

Child labor laws:  The Fair Labor Standards Act (passed in 1938) and later amended states that children under fourteen of age may not be employed, and hours are restricted for children under eighteen.  There are exceptions mainly agriculture.  Enforcement is lax.  Conditions are much worse in developing countries.  An estimated 100 to 200 million underage workers in developing countries work on farms, in textile mills, or other pursuits.  Clinton signed an executive order prohibiting the importation of goods produced with child labor (less than 14 or 15 years of age).
Hours: Adult workers in the nineteenth century also pushed for the right to shorter hours.  Eventually, workers won this right with a 10 hour day becoming the norm during the Civil War and an 8 hour day during World War I.  The Fair Labor Standards Act specifies that wage earners be paid “time and a half” for work over 40 hours per week.  Professional, administrative, and executive employees are exempt from this overtime provision.  Because of collective bargaining agreements the effective workweek for Europeans is often shorter than for Americans.  Annual time worked in the United States is rising, while it is falling in other OECD countries.
Wages: The Fair Labor Standards Act also covers minimum wages.  The amount has been raised several ties to its current level of $5.15 (some states like MA have higher minimums – $6.75).  Other industrial countries are more generous about minimum wages.

Wrongful discharge:  There has been a tightening of the conditions under which workers can be fired.  These restraints are the result mainly of changes in common law, mostly at the state level.  The courts do not second-guess employers who have “good cause” for firing workers.  Good cause might include unexcused absences, insubordination, failure to comply with policies, and failure to comply with safety precautions.  
Judgments may be awarded to employees under the following conditions.
Contractual obligations: Employment-at-will could always be superseded by a labor contract.  Now, courts in many states have interpreted employee handbooks, human resource manuals, and employers’ oral promises as components of an implied contract that can modify at-will employment status.
Breach of faith: or breach of an implied covenant of good faith.  Under these rulings, companies may not act in an arbitrary manner in human resource matters and must give employees reasonable opportunities to improve their performance.  Employees have the right to appeal decisions against them.  To protect themselves from suits, careful employers now try to ensure that they use due process to handle complaints about employees.  By due process the courts mean a visible, regular procedure that is in place to review employee grievances.
Public policy exceptions:  union organizing and membership.  An emerging public policy exception is whistle-blowing.
Plant closing and corporate restructuring: In response to popular concern about the fairness of corporate restructuring, Congress passed the Worker Adjustment and Retraining Notification (WARN) Act in 1988.  It gives employees sixty days notice of layoffs.  This act is weak.  Small firms are exempted and exceptions are granted for firms with major losses.  The United States is an odd man out; Europe and Japan are apt to have better coordinated and more comprehensive policies providing for advance notice of shutdowns, income guarantees for those made redundant, and worker retraining.
Employees’ right to privacy:  Workers have little right to privacy on the job.  Increasingly, workers are suing companies for invasion of privacy.  Employers probably win most cases but the threat of suits is enough for them to take this right seriously.
Lie detectors: Congress has banned about 80 percent of polygraph use in the United States.
Drug and alcohol testing:  There are few restrictions on drug testing in the private sector.  Some states and cities, however, have enacted or are considering laws to restrict the practice.  But note that a company can refuse to hire you or choose to fire you if you smoke even while you are at home.
Electronic monitoring: Supervisors have always tried to keep tabs on employees, but new technology has vastly expanded the options.
EXCEPTIONS TO EMPLOYMENT AT WILL

Organized Labor
The common law doctrines and legislation discussed can be supplanted by an employment contract.  Most individual workers have too little bargaining power to get employment contracts on their own, so they often (less often every year) group together to seek collective pacts.

In the nineteenth century, American courts held that labor unions were illegal criminal conspiracies.  Today, the main U.S. labor law affecting current practices is the National Labor Relations Act (NLRA).  This act requires employers to bargain with unions acting as the agent for workers.  Certain classes of workers are excluded, notably agricultural workers, domestic help, independent contractors, and supervisors or managerial employees.

Business managed to get the NLRA weakened in 1947, when Congress passed the Taft-Hartley Act.  It allows states to outlaw labor contracts that make union membership a condition of retaining employment.

Today, American workers can assert many rights independent of collective bargaining agreements, and without having to pay union dues.  Workers are increasingly rejecting attempts to organize them.

The United States is not alone in having union membership decline.  The same trend is seen in other OECD countries, though usually off a higher base, and the influence of organized labor is on the wane everywhere.

Discrimination on the job
A very important exception to the employment-at-will doctrine is discrimination—that is the freedom to make decisions for or against employees (or prospective employees) based on their membership in a certain group.

Discrimination represents a failure of the market.  For the market to work there needs to be a meritocracy. … Some market enthusiasts think the market will eventually purge itself of prejudice … Marxists disagree entirely and see discrimination as fundamental to capitalism … The fact is that discrimination is apt to be self-perpetuating, unless public policy counteracts it.

Other industrial countries similarly try to ban racism and bigotry at work.  The number of protected categories, however, varies widely.  There also are wide differences in how rigorously anti-discrimination statutes are enforced overseas.

The policy umbrella is likely to be spread wider in the United States.  Some state and local laws already forbid arbitrary mistreatment based on sexual orientation. … Some jurisdictions are also beginning to ban discrimination based on physical appearance.
Government commissions to protect against discrimination rely on the court system, so judicial interpretations are critical determinants of U.S. public policy toward discrimination.

Defining illegal discrimination
· Disparate treatment: This is intentional discrimination and it is ended by treating all groups alike in the workplace—that is by giving them an equal chance to compete for jobs and raises.

· Disparate impact:  It emerges when employers use what seems to be objective criteria to eliminate some groups from their workforce. 
In order to avoid disparate impact employers have to do more than hire qualified workers without regard to race, gender, ethnicity, or membership in other protected categories.  Employers need to pay close attention to the qualifications themselves to make sure that they do not have unequal effect.  

Courts do allow for “bona fide occupation qualifications” that is job criteria that have disparate impact but can be proven necessary to the job—No one expects universities, law firms, or hospitals to ignore education levels in hiring professional staff.

Disparate impact also opens companies to charges of discrimination based on statistical analysis.  If a company has disproportionate numbers of white males in jobs, this is prima facie evidence that the company discriminates.
Sexual Harassment

This term refers to unwanted sexual advances in the workplace, to sexual attention forced on someone who is not in a position to stop it.  The Equal Employment Opportunity Commission (EEOC) is empowered to investigate charges of sexual harassment because it is a misdeed based on the gender of the individual.

The law says supervisors may not request sexual favors from subordinates as a condition for employment.  And sexual harassment goes beyond overt pressure for sex; courts have interpreted the offense liberally to include off-color jokes, pats on the rear, and the like.  The corporate environment, rather than the actions of an individual, has been also found sexually harassing.

Alien Workers

The 1990s was the decade of greatest immigration to the United States, with some 11 million arrivals.
Employer groups often favor expanded immigration because they need aliens for dangerous, unpleasant, or low-paid jobs that U.S. citizens are reluctant to fill.  Before 1986, employers were free to hire anyone, even foreigners who were in the country without permission.  The Immigration Reform and Control Act (IRCA) changed the rules.  It holds employers accountable for documenting their employees’ immigration status.

Minority interest groups voice fear that IRCA spurs unlawful discrimination, by encouraging employers to shun all immigrants.  Rather than risk fines, employers may prefer to err on the side of caution and only hire people who are obviously born in the country.

Not all immigration is used to fill entry-level service jobs.  Sometimes it is necessary to meet the needs for more skilled posts.  In the 1990s, U.S. high-technology companies complained of a shortage of technical workers.  This has led it to lobby to expand the H-1B visa program.

Affirmative Action (we leave this discussion for your ethics class)
MANDATED SOCIAL BENEFITS

Unions and other workers’ interest groups have pressured the government to require business to guarantee employee social rights.  These political efforts have met modest success in the United States; European Union workers have won many more social rights.  
· Paid vacations and holidays:  American workers do not enjoy the government protected right to paid vacations or paid holidays, while their foreign counterparts have these rights written in law.
· Health care: Health insurance is not required by law.  This situation is unique in the developed world.
· Sick leave: Again US workers do not have this right which is common in most developed countries.
· Long-term disability insurance: US employers do have to underwrite their workers against the loss of wages resulting from injury.
· Family leave:  In 1993, the Family and Medical Leave Act went into effect, requiring US employers to grant up to 12 weeks of unpaid leave a year for births or other medical emergencies.  In other developed countries is longer and paid.
· Unemployment insurance: US employers do have to provide unemployment insurance.  The US program is tighter than elsewhere.
· Public pensions:  All developed country governments require employers to help pay for their employees’ retirement.  Again, the US program is tighter than elsewhere.  Many American companies supplement the meager public pension system with private retirement plans.
WORKERS RIGHTS AND NATIONAL COMPETITIVENESS
Seen from a comparative perspective, American companies appear to have an edge in the labor market over rivals based in most other developed countries.  Enforcing and paying for government mandated rights and benefits cost business time and money.  Despite the reallocation of rights to employees by courts and legislators, American employers still possess broad liberty in relation to their workers.  They have more flexibility to hire and fire, and they do not have to support as generous social benefits.
The Quest for Flexible National Labor Markets

· No country in the twenty-first century has found public policies to produce ample good-paying positions for the people who want them. 
· The gap between rich and poor has grown wider in American and in Britain over the past two decades, which critics see as a direct outcome of their flexible labor markets.
· To fight unemployment, continental European governments are looking for ways to make their labor markets more fluid—in effect copying the United States and Britain.
· The Challenge of Developing Countries:  The United States is trying to safeguard the rights of its workers by pushing developing countries to extend more protection to their workers.
NEW FORMS OF WORK:  Greater use of temporary workers, part-timers, independent contractors or consultants, and home-based teleworkers.  These arrangements give employers higher flexibility; they also allow them to escape paying for employees’ social rights, leading to major cost savings.















