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Opinions of the Justices to the Senate, Supreme 

judicial Court of Massachusetts, February 2004 

In 2003, the highest court in Massachusetts ruled that pre­

venting gays and lesbians from entering civil marriage vio­

lated the state constitutional provisions of due process and 
equal protection. The court's opinion gave the legislature time 

to amend state law to comply with the ruling. Shortly after­

ward, the legislature, taking advantage of an unusual provi­

sion of Massachusetts law, requested the court's opinion on a 

Vermont-style civil union measure. The court responded that 

marriage, and only marriage, would satisfy the dictates of the 

state constitution. 

From the (ourt'. Ruling 

The plaintiffs are fourteen individuals from five Massachu­
setts counties. As of Aprilu, 2001, the date they filed their com­
plaint, the plaintiffs Gloria Bailey, sixty years old, and Linda 
Davies, fiffy-five years old, had heen in a committed relationship 
for thirty years; the plaintiffs Maureen Brodoff, forty-nine years 
old, and Ellen Wade, fifty-two years old, had been in a commit­
ted relationship for twenty years and lived with their twelve-

I I 2 



The POIh 01 the Coulls 

year-old daughter; the plaintiffs HillaI)' Goodridge, forty-four 
years old, and Julie Goodridge, forty-three years old, had been 
in a committed relationship for thirteen years and lived with 
their five-year-old daughter; the plaintiffs Gary Chalmers, thirty­
five years old, and Richard Linnell, thirty-seven years old, had 
been in a committed relationship for thirteen years and lived 
with their eight-year-old daughter and Richard's mother; the 
plaintiffs Heidi Norton, thirty-six years old, and Gina Smith, 
thirty-six years old, had been in a committed relationship for 
eleven years and lived with their two sons, ages five years and 
one year; the plaintiffs Michael Horgan, forty-one years old, and 
Edward Balmelli, forty-one years old, had been in a committed 
relationship for seven years; and the plaintiffs David Wilson, 
fifty-seven years old, and Robert Compton, fifty-one years old, 
had been in a committed relationship for four years and had 
cared for David's mother in their home after a serious illness 
until she died, 

The plaintiffs include business executives, lawyers, an invest­
ment banker, educators, therapists, and a computer engineer, 
Many are active in church, community, and school groups, They 
have employed such legal means as are available to them-for 
example, joint adoption, powers of attorney, and joint ownership 
of real property-to secure aspects of their relationships, Each 
plaintiff attests a desire to marl)' his or her partner in order to 
affirm publicly their commitment to each other and to secure 
the legal protections and benefits afforded to married couples 
and their children, 

In March and April, 2001, each of the plaintiff couples at­
tempted to obtain a marriage license from a city or town clerk's 
office. In each case, the clerk either refused to accept the notice 
of intention to marl)' or denied a marriage license to the couple 
on the ground that Massachusetts does not recognize same-sex 
marriage. 
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The larger question is whether, as the department claims, 
government action that bars same-sex couples from civil marriage 
constitutes a legitimate exercise of the State's authority to regu­
late conduct, or whether, as the plaintiffs claim, this categorical 
marriage exclusion violates the Massachusetts Constitution. We 
have recognized the long-standing statutory understanding, de­
rived from the common law, that "marriage" means the lawful 
union of a woman and a man. But that history cannot and does 
not foreclose the constitutional question. 

We begin by considering the nature of civil marriage itself. 
Simply put, the government creates civil marriage. In Massa­
chusetts, civil marriage is, and since pre-Colonial days has been, 
precisely what its name implies: a wholly secular institution. 

Without question, civil marriage enhances the "welfare of .', 
the community." It is a "social institution of the highest impor­
tance." Civil marriage anchors an ordered society by encourag-
ing stable relationships over transient ones. It is central to the 
way the Commonwealth identifies individuals, provides for the 
orderly distribution of property, ensures that children and adults 
are cared for and supported whenever possible from private 
rather than public funds, and tracks important epidemiolOgical 
and demographiC data. 

Marriage also bestows enormous private and social advan­
tages on those who choose to marry. Civil marriage is at once a 
deeply personal commitment to another human being and a 
highly public celebration of the ideals of mutuality, companion­
ship, intimacy, fidelity, and family. "It is an association that pro­
motes a way of life, not causes; a harmony in living, not political 
faiths; a bilateral loyalty, not commercial or social projects." Be­
cause it fulfills yearnings for security, safe haven, and connection 
that express our common humanity, civil marriage is an esteemed 
institution, and the decision whether and whom to marry is 
among life's momentous acts of self-definition. 
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The benefits accessible only by way of a marriage license are 
enonnous, touching nearly every aspect of life and death. The de­
partment states that "hundreds of statutes" are related to marriage 
and to marital benefits. With no attempt to be comprehensive, we 
note that some of the statutory benefits conferred by the Legisla­
ture on those who enter into civil marriage include, as to property: 
jOint Massachusetts income tax filing; tenancy by the entirety (a 
fonn of ownership that provides certain protections against cred­
itors and allows for the automatic descent of property to the sur­
viving spouse without probate); extension of the benefit of the 
homestead protection (securing up to $300,000 in equity from 
creditors) to one's spouse and children; automatic rights to inherit 
the property of a deceased spouse who does not leave a will; the 

.,' rights of elective share and of dower (which allow surviving 
"' spouses certain property rights where the decedent spouse has 

not made adequate provision for the survivor in a will); entitle­
ment to wages owed to a deceased employee; eligibility to con­
tinue certain businesses of a deceased spouse; the right to share 
the medical policy of one's spouse; thirty-nine week continuation 
of health coverage for the spouse of a person who is laid off or dies; 
preferential options under the Commonwealth's pension system; 
preferential benefits in the Commonwealth's medical program, 
MassHealth; access to veterans' spousal benefits and preferences; 
financial protections for spouses of certain Commonwealth em­
ployees (fire fighters, police officers, prosecutors, among others) 
killed in the perfonnance of duty; the equitable division of mar-

:"" ital property on divorce; temporary and permanent alimony 
r " rights; the right to separate support on separation of the parties 

, that does not result in divorce; and the right to bring claims for 
wrongful death and loss of consortium, and for funeral and bur­
ial expenses and punitive damages resulting from tort actions. 

Exclusive marital benefits that are not directly tied to prop­
erty rights include the presumptions oflegitimacy and parentage 
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of children born to a married couple; and evidentiary rights, 
such as the prohibition against spouses testifYing against one an­
other about their private conversations, applicable in both civil 
and criminal cases. Other statutory benefits of a personal nature 
available only to married individuals include qualification for be­
reavement or medical leave to care for individuals related by 
blood or marriage; an automatic "family member" preference to 
make medical decisions for an incompetent or disabled spouse 
who does not have a contrary health care proxy; the application 
of predictable rules of child custody, visitation, support, and re­
moval out-of-State when married parents divorce; priority rights 
to administer the estate of a deceased spouse who dies without a 
will, and requirement that surviving spouse must consent to the 
appointment of any other person as administrator; and the right 
to interment in the lot or tomb owned by one's deceased spouse. 

Where a married couple has children, their children are also 
directly or indirectly, but no less auspiciously, the recipients of 
the special legal and economic protections obtained by civil 
marriage. Notwithstanding the Commonwealth's strong public 
policy to abolish legal distinctions between marital and nonmar- . 
ital children in providing for the support and care of minors, the 
fact remains that marital children reap a measure of family 
stability and economic security based on their parents' legally 
privileged status that is largely inaccessible, or not as readily 
accessible, to nonmarital children. Some of these benefits are 
social, such as the enhanced approval that still attends the status 
of being a marital child. Others are material, such as the greater 
ease of access to family-based State and Federal benefits that at­
tend the presumptions of one's parentage. 

The Massachusetts Constitution protects matters of personal 
liberty against government incursion as zealously, and often more 
so, than does the Federal Constitution, even where both Consti­
tutions employ essentially the same language. 
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Whether and whom to many, how to express sexual intimacy, 
and whether and how to establish a family-these are among the 
most basic of eveI)' individual's liberty and due process rights. 
And central to personal freedom and security is the assurance 
that the laws will apply equally to persons in similar situations. 
The liberty interest in choosing whether and whom to marI)' 
would be hollow if the Commonwealth could, without sufficient 
justification, foreclose an individual from freely choosing the 
person with whom to share an exclusive commitment in the 
unique institution of civil marriage. 

The department posits three legislative rationales for pro­
hibiting same-sex couples from manying: (1) providing a "favor­
able setting for procreation;" (2) ensuring the optimal setting for 
child rearing, which the department defines as "a two-parent 
family with one parent of each sex;" and (3) preserving scarce 
State and private financial resources. 

Fertility is not a condition of marriage, nor is it grounds for 
divorce. People who have never consummated their marriage, 
and never plan to, may be and stay married. While it is certainly 
true that many, perhaps most, married couples have children to­
gether (assisted or unassisted), it is the exclusive and permanent 
commitment of the marriage partners to one another, not the 
begetting of children, that is the sine qua non of civil marriage. 

Protecting the welfare of children is a paramount State policy. 
Restricting marriage to opposite-sex couples, however, cannot 
plausibly further this policy. Excluding same-sex couples from 
civil marriage will not make children of opposite-sex marriages 
more secure, but it does prevent children of same-sex couples 
from enjoying the immeasurable advantages that flow from the 
assurance of"a stable family structure in which children will be 
reared, educated, and socialized." 

An absolute statutoI)' ban on same-sex marriage bears no ra­
tional relationship to the goal of economy. 
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Here, the plaintiffs seek only to be married, not to under­
mine the institution of civil marriage. They do not want marriage 
abolished. They do not attack the binary nature of marriage, the 
consanguinity provisions, or any of the other gate-keeping provi­
sions of the marriage licensing law. Recognizing the right of an 
individual to marry a person of the same sex will not diminish 
the validity or dignity of opposite-sex marriage, any more than 
recognizing the right of an individual to marry a person of a dif­
ferent race devalues the marriage of a person who marries 
someone of her own race. If anything, extending civil marriage 
to same-sex couples reinforces the importance of marriage to in­
dividuals and communities. That same-sex couples are willing to 
embrace marriage's solemn obligations of exclusivity, mutual 
support, and commitment to one another is a testament to the 
enduring place of marriage in our laws and in the human spirit. 

We declare that barring an individual from the protections, 
benefits, and obligations of civil marriage solely because that 
person would marry a person of the same sex violates the Mass­
achusetts Constitution. Entry of judgment shall be stayed for 
180 days to permit the Legislature to take such action as it may ce. 

deem appropriate in light of this opinion. 

The Advisory Opinion 

[1]n Goodridge the court was asked to consider the constitu­
tional question "whether the Commonwealth may use its formi­
dable regulatory authority to bar same-sex couples from civil 
marriage." The court has answered the question. We have now 
been asked to render an advisory opinion on Senate No. 2175, 
which creates a new legal status, "civil union," that is purport­
edly equal to "marriage," yet separate from it. The constitutional 
difficulty of the proposed civil union bill is evident in its stated 
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purpose to "preserve the traditional, historic nature and mean­
ing of the institution of civil marriage." Preserving the institution 
of civil marriage is of course a legislative priority of the highest 
order, and one to which the Justices accord the General Court 
the greatest deference. We recognize the efforts of the Senate to 
draft a bill in conformity with the Goodridge opinion. Yet the 
bill, as we read it, does nothing to "preserve" the civil marriage 
law, only its constitutional infirmity. This is not a matter of social 
policy but of constitutional interpretation. As the court con­
cluded in Goodridge, the traditional, historic nature and mean­
ing of civil marriage in Massachusetts is as a wholly secular and 
dynamiC legal institution, the governmental aim of which is to 
encourage stable adult relationships for the good of the individ­
ual and of the community, especially its children. The very na­
ture and purpose of civil marriage, the court concluded, renders 
unconstitutional any attempt to ban all same-sex couples, as 
same-sex couples, from entering into civil marriage. 

The same defects of rationality evident in the marriage ban 
considered in Goodridge are evident in, if not exaggerated by, 
Senate No. 2175. Segregating same-sex unions from opposite­
sex unions cannot possibly be held rationally to advance or "pre­
serve" what we stated in Goodridge were the Commonwealth's 
legitimate interests in procreation, child rearing, and the conser­
vation of resources. Because the proposed law by its express 
terms forbids same-sex couples entry into civil marriage, it con­
tinues to relegate same-sex couples to a different status. The 
holding in Goodridge, by which we are bound, is that group clas­
sifications based on unsupportable distinctions, such as that em­
bodied in the proposed bill, are invalid under the Massachusetts 
Constitution. The history of our nation has demonstrated that 
separate is seldom, if ever, equal. 

The bill's absolute prohibition of the use of the word "mar­
riage" by "spouses" who are the same sex is more than semantic. 
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The dissimilitude between the terms "civil marriage" and "civil 
union" is not innocuous; it is a considered choice of language 
that reflects a demonstrable assigning of same-sex, largely ho­
mosexual, couples to second-class status. The denomination of 
this difference by the separate opinion of Justice Sosman (sepa­
rate opinion) as merely a "squabble over the name to be used" so 
clearly misses the point that further discussion appears to be 
useless. If, as the separate opinion posits, the proponents of 
the bill believe that no message is conveyed by eschewing the 
word "marriage" and replacing it with "civil union" for same-sex 
"spouses," we doubt that the attempt to circumvent the court's 
decision in Goodridge would be so purposeful. For no rational 
reason the marriage laws of the Commonwealth discriminate 
against a defined class; no amount of tinkering with language 
will eradicate that stain. The bill would have the effect of main­
taining and fostering a stigma of exclusion that the Constitution 
prohibits. It would deny to same-sex "spouses" only a status that 
is specially recognized in society and has Significant social and 
other advantages. The Massachusetts Constitution, as was ex­
plained in the Goodridge opinion, does not permit such invidi­
ous discrimination, no matter how well intentioned. 

We are of the opinion that Senate No. 2175 violates the 
equal protection and due process requirements of the Constitu­
tion of the Commonwealth and the Massachusetts Declaration 
of Rights. Further, the particular provisions that render the pend­
ing bill unconstitutional are not severable from the remainder. 
The bill maintains an unconstitutional, inferior, and discrimina­
tory status for same-sex couples, and the bill's remaining provi­
sions are too entwined with this purpose to stand independently, 

The answer to the question is "No," 
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