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and who is not in the habit of obeying anyone else.*” Men are the
group that has had the authority to make law, embodying H. L.
Hart’s “rule of recognition” that, in his conception, makes la
authoritative.” ® Disiinctively male values (and men) constitute th
authoritative interpretive community that makes law d1st1nct1vely
lawlike to the likes of Ronald Dworkin.* If one combines “a reahstl
conception of the state with a revolutionary theory of society
place of gender in state power is not limited to government, nor
rule of law limited to police and courts. The rule of law and the il
of men are one thing, indivisible, at once official and unofﬁc1al
officially circumscribed, unofficially not. State power, embodied in
law, exists throughout society as male power at the same time as the
power of men over women throughout society is organized as th
power of the state.

Perhaps the failure to consider gender as a determinant of stat
behavior has made the state’s behavior appear indeterminate. Perhap
the objectivity of the liberal state has made it appear autonomous o
class. Including, but beyond, the bourgeois in liberal legalism, li
what is male about it. However autonomous of class the liberal stat
may appear, it IS not autonomous of sex. Male power is'syétérmc
Coercive, legitimated, and epistemic, it s the regime.

dee On Coercion

and Consent

Negotiations for sex are not carried on like those for the rent
of a house. There is often no definite state on which it can be
said that the two have agreed to sexual intercourse. They
proceed by touching, feeling, fumbling, by signs and words
which are not generally in the form of a Roman stipulation.
—Honoré, twentieth-century British
legal scholar and philosopher

Rape is an extension of sexism in some ways, and that’s an
extension of dealing with a woman as an object . . . Stinky
[her rapist] seemed to me as though he were only a step

further away, a step away from the guys who sought me on
the streets, who insist, my mother could have died, I could

be walking down the street and if I don’t answer their rap,

they got to go get angry and get all hostile and stuff as

though I walk down the street as a . . . that my whole being
is there to please men in the streets. But Stinky only seemed
like someone who had taken it a step further . . . he felt like

© .an extension, he felt so common, he felt so ordinary, he felt
~so familiar, and it was maybe that what frightened me the

most was that how similar to other men he seemed. They

" don’t come from Mars, folks.

—Carolyn Craven, reporter

If you're living with a man, what are you doing running

around the streets getting raped?

—LEdward Harrington, defense
attorney in New Bedford gang
rape case




‘thing to be stolen, sold, bought, bartered, or exchanged by other
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o (have it is to have it taken away. This may explain the male
ncomprehension that, once a woman has had sex, she loses anything
when subsequently raped. To them women have nothing to lose. It is
true that dignitary harms, because nonmaterial, are ephemeral to the
egal mind. But women’s loss through rape is not only less tangible;

‘+ is seen as unreal. It is difficult to avoid the conclusion that
penetration itself is considered a violation from the male point of view,

which is both why it is the centerpiece of sex and why women’s
sexuahty, women’s gender definition, is stigmatic. The question for
socral explanation becomes not why some women tolerate rape but

any women manage to resent it.

Rape cases finding insufficient evidence of force reveal that accept-
ble sex, in the legal perspective, can entail a lot of force. This is both
a result of the way specific facts are perceived and interpreted within
"he legal system and the way the injury is defined by law. The level of
acceptable force is adjudicated starting just above the level set by what
1S‘seen as normal male sexual behavior, including the normal level of
rather than at the victim’s, or women'’s, point of violation. “In
this context, to seek to define rape as violent not sexual is as
ndersrandable as it is futile. Some feminists have reinterpreted rape
an act ofviolence, not sexuality, the threat of which intimidates all
5 Others see rape, including its violence, as an expression of
sexuahry, the soc1al imperatives of which define as well as
hreaten all women.® The first, epistemologically in the liberal
radition, comprehends rape as a displacement of power based on
>h; srcal force onto sexuality, a preexisting natural sphere to which
omination is alien. Susan Brownmiller, for example, examines rape
fi riots, wars, pogroms, and revolutions; rape by police, parents,

tison “guards; and rape motivated by racism. Rape in normal

f sexuality is central to women’s definition and force

sex is central to sexuality, rape is indigenous;

'exceprional, to women’s social condition. In feminist analysis, a rape
is not an isolated event or moral transgression or individual interchange
gone wrong but an act of terrorism and torture within a sysktker’n'
context of group subjection, like lynching. The fact that the state calls
rape a crime opens an inquiry into the state’s treatment of rape as an
index to its stance on the status of the sexes. ,
Under law, rape is a sex crime that is not regarded as a crime wh‘

it looks like sex. The law, speaking generally, defines rape as
intercourse with force or coercion and without consent.’ Like sexuality
under male supremacy, this definition assumes the sadomasochistic
definition of sex: intercourse with force or coercion can be or becom
consensual. It assumes pornography’s positive-outcome-rape scenari
dominance plus submission is force plus consent. This equals sex, no
rape. Under male supremacy, this is too often the reality. In a critiqu
of male supremacy, the elements “with force and without consen
appear redundant. Force is present because consent is absert.
Like heterosexuality, male supremacy s paradigm of sex, the cri
of rape centers on penetration.” The law to protect women’s sexuél
from forcible violation and expropriation defines that protection in
male genital terms. Women do resent forced penetration. But ernle
invasion of the vagina may be less pivotal to women’s sexualit
pleasure or violation, than it is to male sexuality. This definitive
element of rape centers upon a male—deﬁned loss. It also centers

legally defined, appears more a crime against female mi nogamy slr:.urnstances in everyday life, in ordinary relationships, by men as
(exclusive access by one man) than against women'’s sexual dignity of men, is barely mentioned.” Women are raped by guns, age, white
intimate integrity. Analysis of rape in terms of concepts of property, premacy, the state—only derivatively by the penis. The view that
often invoked in marxian andlysrs to criticize this disparity, fa derives most directly from victims’ experiences, rather than from their

denial, construes sexuality as a social sphere of male power to which
- sex is paradigmatic. Rape is not less sexual for being violent. To
extent that coercion has become integral to male sexuality, rape
even be sexual to the degree that, and because, it is violent.

’ The point of defining rape as “violence not sex”’ has been to claim
ungendered and nonsexual ground for affirming sex (heterosexu-

encompass the realities of rape.” Women’s sexuality is, socially,

But women never own or possess it, and men never treat it, in law o
in life, with the solicitude with which they treat property. To
property would be an improvement. The moment women  “have

—"have sex” in the dual gender/sexuality sense—it is lost as thelr
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ality) while rejecting violence (rape). The problem remains what it h
always been: telling the difference. The convergence of sexuality.
violence, long used at law to deny the reality of women’s violation
recognized by rape survivors with a difference: where the legal sys

nsent in law are archetypically referred to as “half won arguments in
arked cars.”'® Why not half lost? Why isn’t half enough? Why is it
1argument? Why do men still want “it,” feel entitled to “it,” when
men do not want them? The law of rape presents consent as free
ise of sexual choice under conditions of equality of power without
osing the underlying structure of constraint and disparity. Funda-
ntally, desirability to men is supposed a woman’s form of power
use she can both arouse it and deny its fulfillment. To woman is
ibuted both the cause of man’s initiative and the denial of his
iisfaction. ‘This rationalizes force. Consent in this model becomes
re a metaphysical quality of a woman’s being than a choice she

es and communicates. Exercise of women’s so-called power
14

has seen the intercourse in rape, victims see the rape in 1ntercour
The uncoerced context for sexual expression becomes as elusive
physical acts come to feel indistinguishable. Instead of asking what
the violation of rape, their experience suggests that the more relevan
question is, what is the nonviolation of intercourse? To know wha
wrong with rape, know what is right about sex. If this, in turn, proy
difficult, the difficulty is as instructive as the difficulty men have
telling the difference when women see one. Perhaps the wrong of ra
has proved so difficult to define because the unquestionable starti
point has been that rape is defined as distinct from intercourse,? wh
for women it is difficult to distinguish the two under conditi ion
male dominance. f 5

In the name of the distinction between sex and violence, reform
rape statutes has sought to redefine rape as sexual assault.” Usuall

upposes more fundamental social powerlessness.
he law of rape divides women into spheres of consent according to
es of relationship to men. Which category of presumed consent a
o an is in depends upon who she is relative to a man who wants her,
what she says or does. These categories tell men whom they can
gally‘ fuck; who is open season and who is off limits, not how to
en to women. The paradigm categories are the virginal daughter

assault is not consented to in law; either it cannot be consented
consensual assault remains assault.'® Yet sexual assault consen ;
intercourse, no matter how much force was used. The substanti
reference point implicit in existing legal standards is the sexuall;
normative level of force. Until this norm is confronted as such;
distinction between violence and sexuality will prohibit more instanc
of women'’s experienced violation than does the existing definitio
Conviction rates have not increased under the reform statutes.’!
question remains what is seen as force, hence as violence, in the sexual

rs may not consent; wives and prostitutes are assumed to, and
but. ™ Actual consent or nonconsent, far less actual desire, is

'mpgfatively irrelevant. If rape laws existed to enforce women’s
ontrol over access to their sexuality, as the consent defense implies,
w0uld mean no, marital rape- would not be a widespread
% and it would not be effectively legal to rape a prostitute.
All wo en are divided into parallel provinces, their actual consent
to the degree that they diverge from the paradigm case in
‘r‘category Virtuous women, like young girls, are unconsenting,

arena.'” Most rapes, as women live them, will not be seen to viol
women unti] sex and violence are confronted as mutually definitive
rather than as mutually exclusive. It is not only men convicted
who believe that the only thing they did that was different f‘tyy‘om wh
men do all the time is get caught.

Consent is supposed to be women’s form of control over intercours
different from but equal to the custom of male initiative, M
proposes, woman disposes. Even the ideal it is not mutual. Apart fro
the disparate consequences of refusal, this model does not envision

gmal rapable Unvirtuous women, like wives and prostitutes, are
yasenting, whores, unrapable. The age line under which girls are
resumed disabled from consenting to sex, whatever they say,
nalizes 2 condition of sexual coercion which women never
tgrow. One day they cannot say yes, and the next day they cannot
y n0: The law takes the most aggravated case for female powerlessness
d on gender and age combined and, by formally prohibiting all sex
: rape, makes consent irrelevant on the basis of an assumption of
verlessness. This defines those above the age line as powerful,

situation the woman controls being placed in, or choices she frame
Yet the consequences are attributed to her as if the sexes began at arm
length, on equal terrain, as in the contract fiction. Amb1gu0us cases
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often say that it is less awful for a woman to be raped by
eone she is close to: “The emotional trauma suffered by a person

whether they actually have power to consent or not. The vul
girls share with boys—age—dissipates with time. The vuli
gitls share with women—gender—does not. As with protective lab
laws for women only, dividing and protecting the most Vulnerab
becomes a device for not protecting everyone who needs it, and al:
may function to target those singled out for special protection
special abuse. Such protection has not prevented high rates of sexua
abuse of children and may contribute to eroticizing young kgi;rl as
forbidden. .

As to adult women, to the extent an accused knows a woman an
they have sex, her consent is inferred. The exemption for rape

mized by an individual with whom sexual intimacy is shared as a
crmal part of an ongoing marital relationship is not nearly as severe
s that suffered by a person who is victimized by one with whom that
nt macy" is not shared.”?’ Women often feel as or more traumatized
om being raped by someone known or trusted, someone with whom
east an illusion of mutuality has been shared, than by some
ger. In whose interest is it to believe that it is not so bad to be
ived by someone who has fucked you before as by someone who has
; .Disallowing charges of rape in marriage may, depending upon
iew of normalcy, “remove a substantial obstacle to the
cations of forcible rape: 0 the extent the parties relate, it was : amption of normal marital relationships.”** Note that the obstacle
really rape, it was personal.'’ As marital exemptions erode, precluston not the rape but the law against it. Apparently someone besides
for cohabitants and voluntary social companions may expand. As iinists finds sexual victimization and sexual intimacy not all that
matter of fact, for this purpose one can be acquainted with an accus : ory under current conditions. Sometimes it seems as though
by friendship or by meeting him for the first time at a bar or a ien'and men live in different cultures.

or by hitchhiking. In this light, the partial erosion of the marital r: '
exemption looks less like a change in the equation betwee w

marriage is consistent with the assumption underlying most adj,

[aving defined rape in male sexual terms, the law’s problem, which
mes the victim’s problem, is distinguishing rape from sex in
experience of sexual violation and men’s experience of inti;

e ific cases. The adjudicated line between rape and intercourse
more like a legal adjustment to the social fact that accept

monly centers on some assessment of the woman’s “will.” But how
heterosexual sex is increasingly not limited to the legal family ‘ 1d he law or the accused know a woman’s will? The answer
‘ ‘ bmes aspects of force with aspects of nonconsent with elements of
consented simply because the parties are legally one, indices ist , still effective in some states.”> Even when nonconsent is not
closeness, of relationship ranging from nodding acquaintance to livi 4l element of the offense, juries tend to infer rape from evidence
together, still contraindicate rape. In marital rape cases, courts lo tce or resistance. In Michigan, under its reform rape law, consent
for even greater atrocities than usual to undermine their assumpt" ,d1c1ally held to be a defense even though it was not included in
that if sex happened, she wanted it." ‘ h statute

This approach reflects men’s experience that women they know,

meaningfully consent to sex with them. That cannot be rap

‘although the rape law may not now always assume that the’

he deeper problem is that women are socialized to passive
k pt1v1ty, may have or perceive no alternative to acquiescence; may
must be bysomeone else, someone unknown. They do not rape wom fer it to the escalated risk of injury and the humiliation of a lost
théy know. Men and women are unequally socially situated
regard to the experience of rape. Men are a good deal more likels
rape than to be raped. This forms their experience, the
conditions of their epistemological position. Almost ha £ of

women, by contrast, are raped or victims of attempted rape at le

t; submit to survive. Also, force and desire are not mutually
xclus e under male supremacy. So long as dominance is eroticized,
y never will be. Some women eroticize dominance and submission;
beats feeling forced. Sexual intercourse may be deeply unwanted,
woman would never have initiated it, yet no force may be present.
once in their lives. Almost 40 percent are victims of sexual abus uch force may have been used that the woman never risked saying
childhood. ' Women are more likely to be raped than to rape and

most often raped by men whom they know.*°

orce may be used, yet the woman may prefer the sex—to avoid
e force’or because she, too, eroticizes dominance. Women and men
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boundary violation, humiliation, and indignity of being a p
sexual spectacle makes this more than a figure of speech.’’

Rape, like many other crimes, requires that the accused pos SS.
criminal mind (mens rea) for his acts to be criminal. The man’s menta
state refers to what he actually understood at the time or to'what
reasonable man should have understood under the circumstances; Th

id not perceive that the woman did not want him, she was not
ed. She had sex. Sex itself cannot be an injury. Women have sex
day. Sex makes a woman a woman. Sex is what women are for.
Men set sexual mores ideologically and behaviorally, define rape as
they imagine women to be sexually violated through distinguishing
tha :,ffom their image of what they normally do, and sit in judgment
in most accusations of sex crimes. So rape comes to mean a strange
(read Black) man who does not know his victim but does know she
does not want sex with him, going ahead anyway. But men are
tematically conditioned not even to notice what women want.
Especially if they consume pornography, they may have not a glimmer
f women’s indifference or revulsion, including when women say no
Xplicitly; Rapists typically believe the woman loved it. “Probably the
ngle most used cry of rapist to victim is “You bitch . . . slut. . . you
now you want it. You all want it’ and afterward, ‘there now, you

problem is that the injury of rape lies in the meaning of the act to its
victim, but the standard for its criminality lies in the meaning of the
act to the assailant. Rape is only an injury from women’s point of
view. It is only a crime from the male point of view, exphc1tly'k
including that of the accused.

The crime of rape is defined and adjudicated from the mal
standpoint, presuming that forced sex is sex and that consent to a mat
is freely given by a woman. Under male supremacist standards
course, they are. Doctrinally, this means that the man’s perceptidns
the woman'’s desires determine whether she is deemed violated. This:
might be like other crimes of subjective intent if rape were like othe
crimes. With rape, because sexuality defines gender norms, the onl

lly enjoyed it, didn’t you?’ 33 Women, as a survival strategy, must
nore or devalue or mute desires, particularly lack of them, to convey
he i 1mpresslon that the man will get what he wants regardless of what
difference between assault and what is socially defined as a noninju
is the meaning of the encounter to the woman. Interpreted this way
the legal problem has been to determine whose view of that meanin
constitutes what really happened, as if what happened objectivel:
exists to be objectively determined. This task has been assumed to b
séparable from the gender of the participants and the gendered natur
of their exchange, when the objective norms and the assa1lant
perspective are identical.

As a result, although the rape law oscillates between subjecti
and objective standards invoking social reasonableness, ‘it u

they want. In this context, to measure the genuineness of consent from
individual assailant’s point of view is to adopt as law the point of
i‘ew‘ which creates the problem. Measuring consent from the socially
casonable, meaning objective man’s, point of view reproduces the
am problem under a more elevated label.**

Men’s ‘pervasive belief that women fabricate rape charges after
0 entirig to sex makes sense in this light. To them, the accusations
fe false because, to them, the facts describe sex. To interpret such
vents as rapes distorts their experience. Since they seldom consider
that’ their experience of the real is anything other than reality, they can
presumes a single underlying reality, rather than a reality spli nly"explain the woman’s version as maliciously invented. Similarly,
he ‘male anxiety that rape is easy to charge and difficult to disprove,
widely believed in the face of overwhelming evidence to the
ontrary, arises because rape accusations express one thing men cannot

divergent meanings inequality produces. Many women are raped b
men who know the meaning of their acts to their victims perfectly wel
and proceed anyway.>” But women are also violated evety day by m
who have no idea of the meaning of their acts to the women. To ther
it is sex. Therefore, to the law it is sex. That becomes the single real
of what happened. When a rape prosecution is lost because a woma
fails to prove that she did not consent, she is not considered to hav
been injured at all. It is as if a robbery victim, finding himself unabl
to prove he was not engaged in philanthropy, is told he still ha‘s‘,‘thl
money. Hermeneutically unpacked, the law assumes that, beca,ust.e‘th

eem to control: the meaning to women of sexual encounters.

-~ Thus do legal doctrines, incoherent or puzzling as syllogistic logic,
ecome coherent as ideology. For example, when an accused wrongly
u sincerely believes that 2 woman he sexually forced consented, he
12y have a defense of mistaken belief in consent or fail to satisty the
ental requirement of knowingly proceeding against her will.??
'Soﬁletimes his knowing disregard is measured by what a reasonable
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Whether the law calls this coerced consent or defense of mistaken
consent, the more the sexual violation of women is routine,
ore pornography exists in the world the more legitimately, the
more beliefs equating sexuality with violation become reasonable, and
e more honestly women can be defined in terms of their fuckability.
It would be comparatively simple if the legal problem were limited to
iding retroactive falsification of the accused’s state of mind. Surely
there are incentives to lic. The deeper problem is the rape law’s
‘as‘é.umpﬁon that a single, objective state of affairs existed, one that
rely needs to be determined by evidence, when so many rapes
olve honest men and violated women. When the reality is split, is
the woman raped but not by a rapist? Under these conditions, the law
is designed to conclude that a rape did not occur. To attempt to solve
is problem by adopting reasonable belief as a standard without

man would disregard. This is considered an objective test. Sométime
the disregard need not be reasonable so long as it is sincere. This i
.considered a subjective test. A feminist inquiry into the distinctio
.between rape and intercourse, by contrast, would inquire into th
meaning of the act from women’s point of view, which is ‘neithef
What is wrong with rape in this view is that it is an act o
subordination of women to men. It expresses and reinforces women'’s
inequality to men. Rape with legal impunity makes women second
class citizens.

This analysis reveals the way the social conception of rape is shape
to interpret particular encounters and the way the legal conception
rape authoritatively shapes that social conception. When perspective
bound up with situation, and situation is unequal, whether or not
contested interaction is authoritatively considered rape comes down t
whose meaning wins. If sexuality is relational, specifically if it is'a
power relation of gender, consent is a communication under conditions:
of inequality. It transpires somewhere between what the woma
actually wanted, what she was able to express about what she wanted
and what the man comprehended she wanted.

ing, on a substantive social basis, to whom the belief is reasonable
and why—meaning, what conditions make it reasonable—is one-
ale-sided.®® What is it reasonable for a man to believe
ncerning a woman’s desire for sex when heterosexuality is compul-
r ?"«What is it reasonable for a man (accused or juror) to believe
énéetning a woman’s consent when he has been viewing positive-
come-rape pornography?®® The one whose subjectivity becomes the

Discussing the conceptually similar issue of revocation: -of pn’
consent, on the issue of the conditions under which women are allow
to control access to their sexuality from one penetration to the néxr ‘Ject1v1ty of “what happened” ‘is a matter of social meaning, that is,
one commentator notes: “Even where a woman revokes prior consent itter of sexual politics. One-sidedly erasing women’s violation or
dissolving presumptions into the subjectivity of either side are the
ternatives dictated by the terms of the object/subject split, respec-
vely. These alternatives will only retrace that split to women’s

Jetriment until its terms are confronted as gendered to the ground.

such is the male ego that, seized of an exaggerated assessment of hi
sexual prowess, a man might genuinely believe her still to b
consenting; resistance may be misinterpreted as enthusiastic coopera
tion; protestations of pain or disinclination, a spur to more sophist
cated or more ardent love-making; a clear statement to stop, taken
referring to a particular intimacy rather than the entire
formance.”® This vividly captures common male readings of women
indications of disinclination under many circumstances®’ ahd‘; the
perceptions that determine whether a rape occurred. The. specif
defense of mistaken belief in consent merely carries this to its logica
apex. From whose standpoint, and in whose interest, is a law tha
allows one person’s conditioned unconsciousness to contramdlca‘
another’s violation? In conceiving a cognizable injury fr
viewpoint of the reasonable rapist, the rape law affirmativel AT
men with acquittals for not comprehending women’s point of view 0
sexual encounters.




